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ORDER

Per Shri A.K. Garodia, Accountant Member

Both these appeals are filed by the revenue and the same are directed against
two separate orders of Id. CIT(A), Davangere both dated 30.07.2018 for
Assessment Years 2014-15 and 2015-16. Both these appeals were heard
together and are being disposed of by way of this common order for the sake of
convenience.

2. The grounds raised by the revenue for Assessment Year 2014-15 in ITA No.

2831/Bang/2018 are as under.

“1. The order of the Commissioner of Income Tax(Appeals),
Davangere, is opposed to the law and not on the facts and
circumstances of the case.

2. The CIT (Appeal) has not considered the fact that in order to be
eligible for deduction U/s 57, it is necessary to establish that the
expenditure was incurred wholly and exclusively for the purpose of
earning the corresponding income.

3. The CIT (Appeal) has erred in not considering the fact that direct
nexus between the expenditure allowed and income earned is not
established.

4. For these and other grounds that may be urged upon, the order of
the CIT(A) may be reversed and that assessment order be restored.
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5. The appellant craves leave to add, alter, amend or delete any other
grounds on or before hearing of the appeal.”

Similarly the grounds raised by the revenue for Assessment Year 2015-16
in ITA No. 2830/Bang/2018 are as under.

“1. The order of the Commissioner of Income Tax(Appeals),
Davangere, is opposed to the law and not on the facts and
circumstances of the case.

2. The CIT (Appeal) has not considered the fact that in order to be
eligible for deduction U/s 57, it is necessary to establish that the
expenditure was incurred wholly and exclusively for the purpose of
earning the corresponding income.

3. The CIT (Appeal) has erred in not considering the fact that direct
nexus between the expenditure allowed and income earned is not
established. ¢

4. For these and other grounds that may be urged upon, the order of
the CIT(A) may be reversed and that assessment order be restored.

5. The appellant craves leave to add, alter, amend or delete any other
grounds on or before hearing of the appeal.”

It was submitted by Id. DR of the revenue that as per Para 3 of the
assessment order for Assessment Year 2014-15, it is noted by AO that
assessee is in receipt of interest income of Rs. 71,96,872/- from the
investments made with various banks and the AO brought this amount to
tax by holding that this interest income is not allowable u/s. 80P(2)(d) of IT
Act. He further pointed out that against this assessment order, the
assessee preferred an appeal before CIT(A) and as per the first order of
CIT(A) passed by him on 28.09.2017, it was held by CIT(A) that this income
is liable for assessment as income under the head “Other Sources” u/s. 56
and is to be calculated as per the provisions of the Act. He also pointed out
that this was the direction given by CIT(A) to AO that he should compute
interest income earned on deposits from co-operative banks as well as
scheduled banks after allowing deduction u/s. 57 of IT Act. Thereafter he
drawn our attention to the order giving effect to the CIT(A) order passed by
AO on 29.11.2017. He pointed out that in this appeal effective order, the
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AO has held that 2% on total administrative expenditure incurred is allowed
as expenditure incurred for earning brought to tax as income from other
sources and in this manner, he allowed deduction of Rs. 7,20,366/-.
Regarding interest expenditure incurred by the assessee of Rs.
2,84,94,075/-, it was held by the AO that the assessee society has not
incurred cost of funds to earn this interest income of Rs. 71,96,872/-. He
further submitted that against this order of the AO giving effect to the order
of CIT(A), the assessee preferred an appeal before CIT(A) and as per the
impugned order of CIT(A) dated 30.07.2018, it was held by CIT(A) that the
entire addition made by the AO is deleted. He submitted that for deleting
the entire addition made by the AO, Id. CIT(A) has considered the working
given by the assessee before him in respect of apportionment of interest
expenditure and administrative expenses. His first objection was this that
there was violation of Income Tax Rules, 1962 because CIT(A) has not
obtained remand report from AO regarding this fresh evidence filed. His
second objection was this that when the entire expenditure and
administrative expenses are debited to P&L account, no expenses is left to
be allowed separately against interest income brought to tax by the AO
under the head “Income from Other Sources”. In reply, the Id. AR of
assessee supported the order of CIT(A). He submitted that the balance
sheet of the assessee for Assessment Year 2014-15 is available on page
no. 5 of the paper book and as per the same, it can be seen that in the
liability side, there is deposits and other accounts of Rs. 38,14,40,168/- and
on the asset side of balance sheet is Money at call & short notice of Rs.
12,60,10,000/- and Loans and Advances of Rs. 2,520 Lakhs. He pointed
out that on page no. 4 of the paper book is profit and loss account and as
per the same, there is debit of Rs. 2,84,94,075.79. He submitted that this
expenditure is incurred on deposit of Rs. 38,14,40,168.11 and this deposit
amount is used for both purposes i.e. for making deposit in bank as well as
giving loans to members. He submitted that if the interest income from
banks is taxed under the head Income from other sources then, interest
expenditure has to be apportioned between both interest incomes i.e.

interest on loans of Rs. 305.34 Lakhs received from members and interest
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on FD with banks of Rs. 71,96,872/-. Both sides agreed that the facts in
Assessment Year 2015-16 are identical to facts for Assessment Year 2014-
15 and hence, the decision of Assessment Year 2014-15 can be followed in

Assessment Year 2015-16 also.

We have considered the rival submissions. We find that as per the P&L
account for Assessment Year 2014-15 available on page no. 4 of the paper
book, the total income is of Rs. 73,22,944.07/- and as per the computation
of income available on page no. 3 of the paper book, after making some
additions and deductions, gross total income was worked out at Rs.
73,68,938/- and deduction was claimed by the assessee u/s. 80P of the
same amount and in this manner, the net income has been computed at Nil.
As per the assessment order, the AO has made addition of Rs. 71,96,872/-
in respect of interest income from banks by holding that this interest income
is not allowable for deduction u/s. 80P(2)(d) of IT Act. There is one more
addition made by the AO, but the same is not in dispute before us. In our
considered opinion, for the purpose of allowing deduction u/s. 80P, only net
income has to be considered and not gross income and therefore, if there is
any disallowance in respect of any income then if there is any disallowance
which is considered by the AO as not allowable for deduction u/s. 80P(2)(d)
then the net amount of such income should be considered for making
disallowance and not the gross amount of such income. In the present
case, this is seen that the assessee is having mixed funds in the form of
share capital, reserves and deposits from members and this mixed fund was
utilized for making investment with banks and giving loan to members. If
the AO is able to establish direct nexus between deposit with banks and
assessee’s own interest free funds, then there may be a case for adjusting
entire interest expenditure against the interest income earned by the
assessee on loans to members and as a consequence, no deduction will be
allowable in such situation on account of interest expenditure against
interest income from banks. Similarly, if the assessee can establish direct
nexus between interest bearing borrowed funds and investment with bank,

then entire amount of interest expenditure has to be allowed as deduction
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from interest income from banks to the extent the assessee is able to
establish the nexus. In the present case, neither the AO nor the assessee
has established any direct nexus. In such a situation, in our considered
opinion, this should be held that proportionate interest expenditure should
be considered as allowable u/s. 57(iii) of IT Act. This view of us is in line
with Rule 8D inserted for the purpose of making disallowance u/s. 14A of IT
Act. In this view of the matter, we find no infirmity in the order of CIT(A) as
per which he has directed to delete the entire disallowance made by the AO
because he has noted that as per the proportionate working for
administrative expenses, cost of funds of is Rs. 97,98,828/- . This amount
of cost of funds has been worked out on this basis that total interest paid of
Rs. 2,84,94,076/- is in respect of total sources of funds of Rs.
40,69,06,727/- it includes capital of Rs. 71,98,199/-, reserves of Rs.
1,82,68,360/- and borrowings of Rs. 38,14,40,168/- as per the working of
CIT(A) on page no. 11 of its order. The sum worked out is at 7% of such
total sources of funds. This was one of the submission of Id. DR of revenue
that in the working of rate of interest attributable to sources of funds, amount
of capital and reserves should not be included because admittedly no
interest is payable on capital. This logic appears to be reasonable and
correct but it is not going to help the revenue because in that case, the rate
of interest of Rs. 2,84,94,076/- attributable to only borrowings of Rs.
38,14,40,168/- will work out to 7.47% in place of 7% noted by the CIT(A).
The proportionate cost of funds for arriving interest income from banks in
respect of year ended as on 31.03.2014 will work out to an amount in
excess of the amount worked out by applying the rate of 7%. This is bound
to be more than the entire such interest income from banks of Rs.
74,38,988/-. Hence we find no infirmity in the order of CIT(A) on this issue.

Regarding this argument of Id. DR of revenue that there is violation of Rule
46A of IT Rules, 1962. We would like to observe that there is no such
ground raised by revenue in its appeal in both years and moreover, it is
noted by CIT(A) in last Para on page no. 10 of his order that during the

course of appellate proceedings, details of expenditure incurred by the
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appellant was obtained which is reproduced below for the sake of ready
reference. In our considered opinion, as per this observation of Id. CIT(A), it
comes out that such details were obtained by CIT (A) from the assessee,
This is covered u/s. 250 (4) of IT Act and Rule 46A is not applicable in that
situation because 46A is applicable in situation where the assessee wants
to file or produce certain additional evidence before CIT(A). In the present
case, in view of this observation of CIT (A) that these details are obtained by
him from the assessee, it cannot be said that the assessee produced these
details before CIT (A). In our considered opinion, these details were called
for by the CIT (A) from the assessee as per its observation on page no. 10
of the order and hence, in our considered opinion, Rule 46A is not

applicable in the facts of present case.

7. Inthe result, both the appeals filed by the revenue are dismissed.

Order pronounced in the open court on the date mentioned on the caption page.

Sd/- Sd/-
(LALIET KUMAR) (ARUN KUMAR GARODIA)
Judicial Member Accountant Member

Bangalore,
Dated, the 22" March, 2019.
/MS/
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